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Introduction

The paper examines many of the areas of substantive law from the specification. The
vast majority of candidates attempted all questions with a range of excellent responses
across different areas of the specification. Interpretation of command words was not
always well understood on a small number of questions. Candidates’ responses overall
showed a clear improvement in the use of appropriate case law and legislative
provisions to enhance their answers though this needs to continue across all entries.
Application of appropriate legal principals was at a similar level to previous series.

General issues

Questions of 2 or 4 marks are asking candidates for points based answers which means
they could receive a mark for every correct accurate point made in answering the
question. Space provided for answers should inform candidates of the brevity of
response required. Command words such as ‘State’ and ‘Explain’ gain marks for
providing knowledge, explained examples and/or identification of specific legal
concepts from the questions. A key point that should be stressed with candidates is that
question 4(a) ‘Identify’ only awards marks for a brief application (A02) of the legal issues
to the scenario. There are no marks awarded for knowledge (A01) no matter how
detailed and expansive this.

Questions worth 6, 10, 14 or 20 marks are asking candidates to provide an assessment
of a legal issue or a problem given using a combination of relevant legal knowledge
combined with an assessment of the issue. Candidates’ answers are awarded a mark
based on the level of response they display reading their answer as a whole.

A level is awarded starting from L4, the highest level of assessment objective skills
(A01,A02, AO3, A04), working downwards until a ‘best fit' can be seen between the level
and the student’s response.

Analyse questions using the command word ‘Analyse’ required candidates to weigh up a
legal issue with accurate knowledge supported by either case law, legislative provision
or legal theories, displaying developed reasoning and balance. There was no
requirement to offer any conclusions. The amount of space provided should inform
candidates as to the level of detail required to score 6 marks.

10, 14 and 20-mark questions required candidates to approach a legal problem with
accurate knowledge supported by appropriate and relevant case law, legislative
provision and legal theories and apply this to the scenario. Discussions of relevant
issues needed to be well developed, with candidates showing where the evidence in the
scenario supported legal authority and where it was lacking. Comparisons of conflicting
evidence and legal arguments needed to be demonstrated by candidates with a
balanced comparison and justified conclusions based on the case law/legislation.



For all questions worth 6 to 20 marks analysis starts with candidates only discussing
relevant legal principles that are contentious to answering the question. These areas
were expected to take up the majority of candidate responses with settled areas of law
being worth a small amount of credit.

Important notes regarding assess and evaluate questions

It is important to emphasise with centres that candidates have a number of options
when undertaking problem solving questions. Particularly for questions worth 10 marks
and above.

Whilst any approach to answering a legal problem is able to access the full range of
marks it may be helpful to re-emphasise two established approaches:

The vertical approach has been the traditional approach to answering legal questions.
This is where an answer looks at each aspect of the law in turn and explains and applies
the law to the problem, reach a conclusion on each aspect as the answer develops. It is
often seen as a logical approach to legal problem solving that helps candidates focus on
the ingredients in the area of law being examined. For example, in a criminal law
problem the answer could explain the first element of crime, including any relevant
cases and acts, and then link these to the facts of the scenario picking up marks for
knowledge, application, analysis and evaluation.

The Horizontal approach is an alternative approach where all the law relevant to
solving the legal problem is firstly explained in detail. For example, the candidate may
take up the first 2 or 3 paragraphs of their answer with relevant knowledge and
understanding of the law. The rest of the essay then undertakes the analysis,
application and evaluation elements of the essay, with only passing reference to
established legal concepts. Some students may find this more direct approach quicker
and less complicated.

Both approaches allow full access to A01, A02, A03, and A04 marks.
Applying evidence in a problem solving question

Using the vertical approach to legal problem solving allows students to combine legal
principles (A01) with application (A02, A03, A04). The best responses combined all of the
assessment objectives across the response as follows:

Identify - The elements of offence/defence/tort etc.. that are contentious

Explain - The relevant law/legal rules in detail from cases. Facts of cases are
unnecessary unless they are similar to an element of the problem.

Apply - Apply the legal rules to the facts of scenario and conclude on each
element



Question 1a - State the meaning of a discharge

The command word is ‘State’ which requires candidates to give a one step, short

answer.

This question is a points based one where the candidate needs to give one difference
between the tort of negligence for 1 knowledge mark and another difference with the
contract law for a further development mark of 1.

Many candidates gained 1 mark for identifying that a discharge can be absolute or
conditional. Definitions were weak with many confusing a discharge with a suspended
sentence. Those that did give a definition of discharge then went on to gain the 2" mark
for identifying a type. Alternatively, 2 marks were achieved by giving a type of discharge

and explaining how this works.
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Examiner tip

A 2-mark state question only requires a 2 sentence
answer. One showing relevant knowledge and the other
giving a relevant development, for example a basic
meaning of a discharge followed by a more detailed
definition.

1 (a) State the meaning of a‘discharge’as a sanction in criminal law. I

(2) QO1a \

Examiner comments

This scored 2 marks — Firm undertaking to be bound... A01
mark and then a development point, it must be final...., for
an A02 mark.

Note that the Act adds to the depth but the answer would
still gain 2 marks without this.




Question 1b
Explain briefly the meaning of ‘omissions’ as part of the actus reus of a crime

The command word is ‘explain’ which requires candidates to show understanding of the
law through an explanation with application or relevant case law.

This question is a points based one where the candidate needs to explain 2 meanings of
‘capacity’ in the formation of a contract for 2 knowledge marks. For the application
marks the candidate then needed to give an example/development of their point,
ideally using a relevant case explanation.

The best answers were able to give 2 meanings of an omission in criminal law and one
development using a cases such as Pittwood and Stone v Dobinson. The best
responses scored full marks. Many candidates were able to score 1 or 2 marks for
either a creditable meaning of ‘Omissions’ or the use of an appropriate example such as
parent and child as an omission in criminal law. However, some answers were
confused, discussing duty of care in the context of negligence. Others just gave a case
name, failing to realise the marks are for explaining the case details, briefly, in the
context of a criminal omission.
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Examiner tip

A 4 mark explain question only requires 4 sentences. 2
sentences should be explanation of the concept and 2
sentences should give a relevant case and brief
explanation. If candidates write notes on topics such as
‘omissions in criminal law in this format it will aid revision
and exam technique to gain full marks in this type of
question.

Examiner Comments

Here the candidate gives a definition for an AO1 mark.
This is followed by two examples, both with sufficient
detail to show understanding. The answer scored 4
marks.

Question 1c Evaluate the criminal liability of Robin for failing to pay his hotel bill

and petrol bill.

This was marked using a levels of response based mark scheme. The candidates’
answers were assessed in their entirety and allocated a level based on where this best

fitted the level descriptions.




The command word in this question was ‘Evaluate’, which was looking for an extended
answer, identifying areas of law which were given and some which were not. Candidates
needed to draw a conclusion based on the law, its application and evaluation, with use
of the problem.

Weaker responses tended to simply rewrite the problem as a descriptive answers
adding in some logical deduction, scoring little credit. Other responses chose the
incorrect offence, such as theft, Fraud and Obtaining Services Dishonestly. The first
element of the scenario was a direct lift from the case of R v Vincent and the 2™
situation (the petrol station) was exactly what this offence was designed for. This comes
down to a lack of understanding of the distinctions between the offences and these
approaches scored little more than 5-6 marks at best. Better responses were able to
identify Making Off Without Payment and use paragraphs as the guide to discussing the
different elements such as Making off. There were some excellent responses though its
disappointing that some candidates are using Ghosh (which gains no credit) or Ivey v
Genting (can be credited but strictly incorrect as a precedent) instead of Barton v Booth,
the leading case on dishonesty.

For level 1 candidates were able to give basic knowledge of an element of an offence
and attempt some basic application

For level 2 candidates were able to relate the law on Making Off to Robin’s situation
briefly. Case law was often missing or not appropriately applied or the incorrect offence
was applied.

For level 3 candidates were able to relate Making Off to Robin’s situation including
relevant case law. At the top of this level evidence was provided of specific elements of
the Making Off such as an explanation of the case of R v Allen and apply this to the
scenario.

For level 4 candidates were able to discuss breach of contract using appropriate
terminology and case law, together with an evaluation of whether or not Robin was able
to be liable for both situations. Explanation and application of appropriate terminology
was effectively used. Relevant case law was used throughout the answer. The best
answers correctly gave a reasoned judgment as to Robin’s situation.
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Examiner Comments

This answer correctly analyses the relevant elements of the scenario with very good use of
case law. There is a good balance of legal concepts applied to the scenario. Cases are used
as reference to the law rather than slavishly explaining their facts. Case law is implicit in
the application in the response. Notice how the response discusses the tension between
the offence and the agreement to delay payment for the hotel. This led to it scoring 14
marks.




Question 2a Analyse whether Rosie can prove there was a duty of care in
negligence, held by the council

This was marked using a levels of response based mark scheme. The candidates’
answers were assessed in their entirety and allocated a level based on where this best
fitted the level descriptions.

The command word in this question was ‘Analyse’, which was looking for a detailed
answer, identifying the element of a duty of care in negligence. There was no need for
candidates to provide a conclusion.

This question was poorly answered in general, with many responses struggling to
identify the correct principles from which to analyse the situation. The question simply
required an application of Robinson v CC West Yorkshire Police, which is now the
leading case on duty of care. However, very few responses used this approach and
instead used Caparo v Dickman. This case is no longer the general precedent for
establishing a duty of care in all but novel situations.

IMPORTANT NOTE OF NEGLIGENCE AND DUTY OF CARE:

As a reminder to centres the current law on duty of care expressed as a legal obligation
that one party owes another. Since the case of Robinson v Chief Constable of West
Yorkshire, a duty of care will be said to exist where there are previous precedents or
statutes which state a duty of care exists in similar situations. Candidates should be
looking for similar cases with which to establish a duty of care in a problem question (or
not). If there is an established case, then there is no need to discuss Caparo. If there is a
novel case where there is no existing duty of care, the incremental approach from
Caparo v Dickman will be applied.

In this scenario there were two situations to consider as regards a duty of care, and only
two cases required to apply correctly to gain 6 marks. For falling down the hole some
responses correctly used Haley as a similar case, which Robinson states is enough to
establish of care. For the firefighter public service cases such as Watt v Hertfordshire
County Council were applied in small number of responses. This then gave the
response 6 marks.

However, many candidates slavishly applied all 3 elements of Caparo and in some cases
other elements of negligence such as breach. Caparo gained marks (though this will not
be the case in future) but breach and any other elements gained no marks.

For a level 1 candidate response displayed a basic knowledge of a duty of care.

For a level 2 response (3 or 4 marks) basic knowledge Caparo or Robinson and then
related briefly and accurately to the scenario.



For a level 3 response candidates explained a broad range of case law on duty of care
with relevant application to Rosie’s situation.
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Examiner Comments

This answer applies Caparo using one further relevant case. This led to it scoring 6 marks.

Question 2b : Evaluate the rights and remedies of Roja, Dev and Rob in connection
with the harm suffered at the restaurant

v e



This was marked using a levels of response based mark scheme. The candidates’
answers were assessed in their entirety and allocated a level based on where this best
fitted the level descriptions.

The command word in this question was ‘Evaluate’, which was looking for an extended
answer, identifying areas of law which were given and some which were not. Candidates
needed to draw a conclusion based on the law, its application and evaluation, with use
of the problem.

The question was asking candidates to apply their knowledge and understanding of the
Occupiers' Liability Act 1957 to the scenario. Marks could also be gained by applying
negligence, though most responses taking this route were weak. Many responses had
some understanding of the Act and how it would apply to the situation. Weaker
responses explained some area of law such as who has a duty and to whom with some
attempt at application to the situation. Good responses explained the relevant sections
of the Act and then used case law to develop these points, applying this to the situation.
Some responses discussed contributory negligence, which was credit if developed
appropriately.

For level 1 candidates were able to give basic knowledge of an element of Occupiers’
Liability such as a basic definition of duty or occupier.

For level 2 candidates were able to relate the law on occupiers' liability to the situation.
Case law and sections of the Act were often missing or not appropriately applied.

For level 3 candidates were able to relate specific case law and rules relating to
occupiers' liability to the situations.

For level 4 candidates were able to discuss law on occupier’s liability using appropriate
terminology and case law, together with an evaluation of whether or not there was a
liability. Explanation and application of appropriate terminology was effectively used.
Relevant case law was used throughout the answer.
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Examiner Comments

This answer gives a detailed analysis and evaluation of the issues of remoteness and whether there was
liability under the Occupier’s Liability Act 1957. There is no wasted time on other issues. The issues are

identified, briefly explained using relevant case law/ sections of the Act and then applied to the
situation. Overall the answer gained L4 and 14marks.




Question 3a Describe two essential elements of acceptance in the formation of a
contract.

The command word is ‘Describe’ which requires candidates to show understanding of
the law through an explanation or relevant case law.

This question is a point based one where the candidate needs to describe 2 elements of
acceptance for 2 knowledge marks. For the explanation marks the candidate then
needs to give an expansion of each possible situation, which can use a case.

This was a reasonably well answered question with many candidates scoring 1or 2
marks marks. The most popular elements were an explanation of the postal rule or that
the acceptance should mirror the offer. Weaker responses discuss offer, capacity or
consideration, which gained no marks.
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Examiner tip

The answer gives two elements of acceptance
and then expands on these including a case.
The answer achieved 4 marks in total.

With 4 mark Describe questions the 2
A02 marks can easily be gained by
candidates using relevant case law
with a small amount of explanation.
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This was marked using a levels of response based mark scheme. The candidates’
answers were assessed in their entirety and allocated a level based on where this best
fitted the level descriptions.

The command word in this question was ‘Analyse’, which was looking for a detailed
answer, identifying the key issues regarding a case of defamation and any available
remedies. There was no need for candidates to provide a conclusion. As this was a 6-
mark response candidates could gain full marks for brief discussion across the question
or focusing in more detail on just defamation.

Many candidates displayed a basic understanding of breach of contract but found
difficulty in giving the key legal rules with application. Some responses attempted to
apply other elements of contract that gained no marks. A small number discussed
frustration that sometimes enhanced the response. However, the scenario gives no
indication of any potential frustrating element so students need to be careful not to
stray too far away from the facts. The best responses got to the thrust of the question in
identifying what a warranty and condition were and their impact on the contract. The
scenario was direct lift from two well known cases so students need to bear this in mind
when answering such questions.

For a level 1 candidate response a basic knowledge of the breach or an attempt at an
application, such as identifying when the breach occurs.

For a level 2 response (3 or 4 marks) candidates often applied the law on breach of
contract and applied this to the situation in a limited way.

For level 3 responses candidates gave appropriate arguments as to why this was a
warranty and a condition identifying the relevant elements and applying them briefly to
the situation. This included identifying relevant remedies such and two appropriate
cases. A number of responses gained full marks with a good balance of detail.
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Examiner Comments

The candidate applies the law on breach
clearly identifying appropriate elements of
Bettini and Poussard and then applying this
briefly to Josie’s situation. Just a short
paragraph on each case identifying the law,
the case and then a brief application and
conclusion gains L3 and 6 marks in total.
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Examiner tip

Always start application questions with identification
of the substantive area of law that will be used to
assess the situation and briefly define key
components of the law. Then use no more than 2
cases and that are relevant to solving the specific
problem. Then briefly apply the key issues regarding
defamation that are relevant to the situation, rather

than every issue. In this style of question, a couple of




Question 3c Assess the contractual rights and remedies, if any, of The Sands Hotel
against Dahlia’s florist

This was marked using a levels of response based mark scheme. The candidates’
answers were assessed in their entirety and allocated a level based on where this best
fitted the level descriptions.

The command word in this question was ‘Assess’, which was looking for an extended
answer, looking at a specific area of law. Candidates needed to weigh up factors and
events and identify the most important or relevant issues. There was no need for a
conclusion though students often attempted to make one.

This question generally had some good responses with case law and detailed
application on the issues related to offer and acceptance. However, there were a
number of weaker responses that made little use of cases with the law weakly implied
from their answer. The best responses gave relevant cases supporting the identification
and application of relevant stages in negotiations between the hotel and Dahlia’s,
Adams v Lindsell. Such responses often concluded there was a contract due to postal
acceptance, resulting in a breach of contract by Dahlia’s.

For level 1 candidates were able to give basic knowledge of the law on offer and
acceptance, such as the definition of an offer.



For level 2 candidates were able give a general assessment of the evidence related to
one or more elements of offer and acceptance. Answers were generic with limited
discussion of the key issues.

For level 3 candidates were able to relate in detail one or more of the key elements of
offer and acceptance to Dahlia and the Sands hotel such as the requirement for
acceptance to be by post. Some case law was used but answers often failed to assess
the evidence by way of discussion, with assertions. Case law and/or reference to
elements of case law were presented though may have sometimes lacked detail or
contained errors.

For level 4 candidates were able to assess whether Dahlia and the Sands hotel had
entered into a contract at various stages of negotiations with relevant case law
presented and detailed application, leading to appropriate conclusions.
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Examiner Comments

This answer shows a very logical approach to the question by discussing each
stage of negotiation and its legal effect. It moves from knowledge and
identification of basic issues to application of the law. The answer drawers
an appropriate conclusion about the formation of the contract and then
goes onto discuss damages flowing from the breach It satisfies all the L4
descriptors reaching L4 and 14 marks.




Question 4a Identify Petra’s rights under Article 11 of the Human Rights Act 1998,
and whether these have been restricted

The command word is ‘ldentify’ which requires candidates give brief explanations
and/or examples of the focus of the question. There is no requirement or expectation
to write a lot about a topic. With this question candidates needed to identify which
whether or not Petra’s rights under Article had been restricted.

This question is a points based one where the candidate needs to provide brief
application of the law regarding Petra’s human rights from the scenario to gain 4 A02
marks. There were a significant number of candidates who clearly did not understand
that there were no marks awarded for AO1. Even though there were excellent
definitions of concepts such the right to freedom of assembly, they gained 0 marks as
they did not apply this to the scenario. Sometimes this could take up most of the space
available for the answer.

The phrase ‘restricted’ seemed to cause confusion with other candidates. Such
responses failed to say where rights were restricted or not, instead just stating what the
rights were for Petra. This failed to answer the question and gained few if any marks.
Better responses gained upto 2 marks for answering the question but still spent a lot
their answer on pure knowledge. To gain full marks candidates simply need to identify
why Petra’s right was or wasn't restricted combining a brief description of the law and
facts from scenario.

However, there were some good responses that gained 3 or 4 marks for answering the
qguestion with some nuanced answers regarding Petra’s right to assemble vs the
qualification regarding the danger of the situation.



Article 11 of the Human Rights Act 1998 protects the right to freedom of assembly and
association, including the right to join a trade union. This means Petra has the right to attend
union meetings and participate in union activities without interference from the state or, in
this context, her employer acting as a public authority.

Petra’s attendance at a union meeting to discuss health and safety falls clearly within the
protection of Article 11. The manager’s decision to break up the meeting could be seen as an
interference with this right. However, Article 11(2) allows for restrictions on the right where
they are prescribed by law and necessary in a democratic society for public safety, prevention
of disorder or crime, or protection of the rights and freedoms of others.

Here, the meeting took place in a dangerous part of the building. If the manager’s action was
genuinely for health and safety reasons, the interference may be justified under Article 11(2),
as seen in the case of Appleby v UK (2003), where it was held that not all interferences with
Article 11 are unlawful if they are proportionate and for legitimate aims.

However, the manager’s further action—threatening Petra with dismissal if she continued
with the blockade or joined the union—goes beyond any safety concern. Threatening
dismissal for joining a union is a clear violation of Article 11, as recognised in Wilson and
Palmer v UK (2002), where the European Court of Human Rights held that penalising
workers for union activity breached their rights.

In conclusion, while the breaking up of the meeting may be justified under Article 11(2), the
threat of dismissal for union membership or peaceful protest is a disproportionate restriction
and in my personal opinion violates Petra’s Article 11 rights.

Examiner comments

This scored 4 marks — identifies the relevant Act and then gives a
very reason why covered by it. The answer is uses short
paragraphs to deal with each situation. The case law is not
necessary to gain the marks, it’s the brief explanation of the law
related to the facts and the conclusive that is key.

Examiner tip

Read and understand what the question is asking you to
do, it can save time and gain marks.

Remember- This type of question gives no credit for
anything other than application of the law. This should be
briefly expanded on to gain the 4 A02 marks.




Question 4b Analyse Anton'’s legal obligations arising from the storage of tenant
personal data and its subsequent illegal use

This was marked using a levels of response based mark scheme. The candidates’
answers were assessed in their entirety and allocated a level based on where this best
fitted the level descriptions.

The command word in this question was ‘Analyse’, which was looking for a detailed
answer, identifying the key issues regarding Anton’s obligations under the Data
Protections Act and any relevant remedies. Full marks need some reference to 2 areas
of the Act and its application to the situation.

There was no need for candidates to provide a conclusion.

This was the poorest performing question on the paper, with many responses offering
little to no grasp of the law in this area. Weak responses were able to identify the Data
Protection Act and some limited application of this to the facts. However, there were
some excellent responses giving specific details of Anton’s role in holding tenant data
and what the Act stipulates where such obligations have been breached.

For a level 1 candidate response shows a basic knowledge of the law on data protection
such as a definition and/or some application to the scenario.

For a level 2 response (3 or 4 marks) candidates often identified elements of data
protection and attempted an application to the scenario, though specific elements of
the Act were often lacking.

For level 3 responses candidates used case law for elements of the Data Protection Act
briefly applying this to Anton’s situation, using relevant case law/legislative provision.
Responses then went on to briefly discuss remedies.
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Examiner Comments

The answer wastes no time in discussing the law on data protection.
Legislation is used to identify the legal issue and then the evidence is
discussed. There is one reference to stature specifically and no case law.
Remedies are discussed using the appropriate legal terminology The
response achieved L3 and 6 marks and is written within the space provided
for the answer.




Question 4c Assess Rosa’s rights and remedies against The Moon newspaper

This was marked using a levels of response based mark scheme. The candidates’
answers were assessed in their entirety and allocated a level based on where this best
fitted the level descriptions.

The command word in this question was ‘Assess’, which was looking for an extended
answer, looking at a specific area of law. Candidates needed to weigh up factors and
events and identify the most important or relevant issues. There was no need for a
conclusion though students often attempted to make one.

This question could be approached in three ways. Most approached the question from
the point of applying elements of the Defamation Act, its sections and case law. Others
discussed Article 8 with case law applied. The third method was to combine both. Either
approach could gain full marks.

There were many answers that gave a reasonable level of detail on what was
defamation and how this might apply to the situation. The best responses took the
Defamation Act approach with some excellent nuanced answers combining precedent
and its application to Rosa’s situation.

For level 1 candidates were able to give basic knowledge of the law on defamation with
no case law and weak application.

For level 2 candidates were able give a general assessment of the evidence and often
identified there was a defamation, but with little case law. Answers were generic with
limited discussion of the key issues.

For level 3 candidates were able to relate in detail one or more of the key issues in
defamation, such as that Moon newspaper may have caused serious harm to Rosa’s
reputation. Case law was used but answers often failed to assess the evidence by way of
discussion, with assertions.

For level 4 candidates were able to assess whether or not the Rosa had a case for
defamation against Moon newspaper. The best answers went logically through the
elements of defamation (e.g. what was libel). The best responses picked up on the
issues such as Moon newspapers public interest defence and gave possible remedies.
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Examiner Comments

The answer identifies, explains and applies the relevant areas of law on
defamation. Sections and case law are correctly explained and then applied
to the scenario. Remedies are briefly covered. An excellent answer that
achieves L4 and 10 marks.




Question 5 Evaluate Nancy’'s and Trevor’s legal rights and remedies in negligence

This was marked using some levels of response based mark scheme. The candidates’
answers were assessed in their entirety and allocated a level based on where this best
fitted the level descriptions. This is the question candidates need to spend some time
on due to the level of marks available.

The command word in this question was ‘Evaluate’, which was looking for an extended
answer, identifying areas of law which were given and some which were not. Candidates
needed to draw a conclusion based on the law, its application and evaluation, with use
of the problem.

Candidates needed to consider the elements of negligence, for two situations.
Candidates needed to only deal with the contentious issues rather those that were
settled. Few responses failed to gain at least some marks. However, many candidates
decided to try and apply all of the law on negligence, regardless of whether it was
contentious, to the problem, ultimately leading to many answers being very long whilst
not always tackling the key points. The best way to describe what is required to
candidates is to imagine they are giving advice to a client on negligence. The client
might want a brief overview of concepts such as duty of care but would then only want
to know the detail on areas of duty of care that are relevant to their case, nothing more.
For example, for Trevor the key issue was whether there was sufficient proximity for his
mistaken belief regarding his son being involved in an accident similar to Bourhill v
Young. There was no need to go any further than this for Trevor. He was a secondary
victim at best (this was not required knowledge to gain marks).

As with question 2a duty of care was often a discussion of the components of Capara v
Dickman. However, this is not the general approach to now take.

IMPORTANT NOTE OF NEGLIGENCE AND DUTY OF CARE:

As a reminder to centres the current law on duty of care expressed as a legal obligation
that one party owes another. Since the case of Robinson v Chief Constable of West
Yorkshire, a duty of care will be said to exist where there are previous precedents or
statutes which state a duty of care exists in similar situations. Candidates should be
looking for similar cases with which to establish a duty of care in a problem question (or
not). If there is an established case, then there is no need to discuss Caparo. If there is a
novel case where there is no existing duty of care, the incremental approach from
Caparo v Dickman will be applied.

Weaker answers attempted a generic application of one or more element of negligence.
At the other end of the scale there were some outstanding applications of the law giving
detailed knowledge of negligence, with relevant case law and an excellent assessment
of the evidence.



For level 1 candidates were able to give basic knowledge of one element of negligence.
Superficial application of some elements of the law were made to the scenario with no
case law.

For level 2 candidates were able to relate the law on at least one element of negligence
to the situation. There was little evidence of relevant case law applied to the scenario.
Candidates answers tended to be generic and unfinished.

For level 3 candidates were able to relate the law to one or two areas of relevant law on
negligence to the scenario with relevant case law and more detailed application. Higher

scoring answers were able to provide more detailed discussion and application on using
sections of the relevant act.

For level 4 candidates were able to discuss whether or not Trevor were treated
negligently in detail with excellent application of relevant elements. Cases were used in
detail to support discussions and outcomes were discussed.
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Examiner Comments

The answer identifies, explains and applies the case law to both Trevor and
Nancy. The answer is logically laid out firstly dealing with Nancy and then
Trevor (see the headings). The response discusses mainly only contentious
areas of law, hence the response for Trevor is to one A4 page. Critically there
are well developed chains of reasoning with evidence for and against
different elements of negligence. Outcomes are justified with evidence.

An excellent answer that achieves L4 and 20 marks.

Examiner tip

Identify the key areas of the law in the 20-mark question is asking
candidates to consider. Then discuss each area in turn to aid a logical
structure to the answer. Quality is more important than quantity in order
for responses to display the skills necessary to reach level 4 descriptors.
Better to do one offence really well than 2 poorly.

Paper Summary

Based on their performance on this paper, candidates are offered the following advice:



e Read the questions and pay careful attention to what the command words are
asking you to do. This will mean answers will be more focused on what gains
marks.

e Use relevant case law and legislation for the areas of the problem that are felt to
be contentious and try to only briefly discuss areas that are non-contentious.

e Ensure all areas of the specification are thoroughly taught, e.g. the Data
Protection Act 2018.

e Consider using the horizontal or vertical technique to writing answers for
problems worth 6 to 20 marks. Some candidates may gain more confidence and
more marks by being encouraged to write down the law with a brief explanation
at the start of their answers. They can concentrate on applying the law to the
scenario.

e Splitlonger questions which have multiple situations, key areas of law, claimants
or defendants into headings in the answer. This helps with logical structure,
analysis and evaluation and avoids candidates missing areas of law due to time
pressure.

As all areas of the specification are open to examination it is critical candidates have the
opportunity to cover all topics, at least briefly.
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